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BEFORE THE MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR, TEZPUR. 

MAC Case No. 30 of 2007 

 

Sri Bibhishan Rai, 

S/o Sri Bhulu Rai  

R/o Vill:- Pakhiajhar, 

P.O :-Bindukuri, P.S:-Tezpur 

Dist:- Sonitpur, 

Tezpur Assam.                                                                                      …. Claimant 

                                                    

                                                              –Versus– 

 

1.  Md. Sajidur Rahman 

  Vill:- Bindukuri Centre 

     P.O. & P.S. Bindukuri, 

 Tezpur, Dist: Sonitpur, Assam 

 

2. Sri Chandeswar Rai 

S/O Sri Bhulu Rai, 

Vill: Railway quarter 

P.O & P.S :Bindukuri,Tezpur 

Dist:-Sonitpur ,Tezpur Assam. 

(OP No.2‟s name struck off on 21.1.2008) 

 

3.  United India Insurance Company Ltd.                                       …Respondents 

 

 

 Date of Argument : 29.11.2013 

 Date of Judgment : 23.12.2013 

 

 

ADVOCATES 

 

 For the Claimant : Sri J Sundi 

 For the OP No. 1   : None appeared 

 For the OP No.3 : Sri S.K.Singh 

  

PRESENT 

MS. A. AJITSARIA, AJS,  

Member, Motor Accidents Claim Tribunal 

/Addl District Judge No.2, Sonitpur, Tezpur 

 

 

J U D G M E N T 

 

The instant claim petition has been filed by Sri Bibhishen Rai claiming, 

compensation for the injuries claimed to have been sustained by him in a motor 

vehicle accident. Briefly, the facts as narrated in the petition is that the claimant was 
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serving as handyman of the Truck bearing No. AS12-8889. On 11.12.97 the said 

truck met with an accident resulting in grevious injuries to his person. The claimant 

has stated that on the said date, the truck was being driven by Sri Chandeswar Rai, 

Opposite Party No. 2 in the instant case. Reason for the accident has been attributed 

to failure of brakes because of which the OP No.2 lost control and hit another truck in 

its front. It is pertinent to mention herein that the alleged accident is stated to have 

taken place on 11-12-1997 and the instant petition was filed on 7-2-2007, that is after 

a lapse of ten years.  

     Upon notices being issued, only the OP No.3, Insurance Company entered 

appearance and contested the claim. The case has proceeded exparte against the 

owner of the Truck who has been arraigned as Opposite party No.1 and records 

reveal that the claimant chose to strike off the name of the driver of the Truck, the 

Opposite party No.2, who is the elder brother of the claimant. 

     A perusal of the petition shows that the claimant while describing the place 

and time of accident has stated that the accident occurred at Thelamara Center on N.H 

52 under Thalamara P.S on 11-12-1997 at about 4 pm . 

     The OP No. 3 in its written statement has stated, inter alia, that (i) the 

claimant though has averred that the truck bearing No. AS12-8889 in which he was 

working as handyman hit another truck but the claimant has omitted to disclose the 

details of the other truck in his claim petition (ii) admittedly the claimant has not 

reported the accident to the police. Reasons cited by the claimant for not informing 

the police was that he had seriously been injured and as none of his relatives reside in 

Assam, he could not lodge any information in the Thelamara PS at the time of 

accident. Later when the claimant sent one person to lodge FIR the police refused to 

register the same. The OP No. 3 has stated that non registration of the FIR by the 

police is only a figment of imagination of the claimant, in as much as, had there been 

any truth he could have taken recourse to other legal remedies. In absence of any 

police record of the alleged accident, the very factum of accident cannot be believed, 

contends the OP No.3. (iii) OP No. 3 has further stated that the claimant having 

approached the Court after unexplained delay of ten years, itself casts a doubt on the 

factum of accident, more so in view of the fact that the owner of the Truck had never 

reported about the alleged accident to the Insurance Co. as required under section 

134(c) of the Motor Vehicles Act, 1988. The O.P No. 3 has on the said grounds 

denied and disputed the claim and prayed for dismissal of the instant case. 

 On the basis of the pleadings of the parties, my Ld predecessor-in-office 

framed the following issues for adjudication: 
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1. Whether the accident took place due to rash and negligent the driving by the 

driver of the offending vehicle ? 

2. Whether the claimant is entitled to compensation as prayed for ? 

3. To what relief of the parties are entitled ? 

During enquiry the injured claimant examined himself as CW1. He also 

examined Sri Chandeswar Rai as CW 2, who‟s name as OP No.2 was struck off,  one 

Sri Devendra Rai as CW 3 and Sri Bikhan Rai as CW4.  

CW1, the claimant, has deposed that he was working a handyman of Truck 

No.AS-12-8889 owned by Md. Sajidur Rahman. The accident occurred at Bindukuri 

Center on 11-12-1997. On the said date his elder brother/CW2 who was the driver of 

the truck, suddenly lost control because of failure of brakes and hit another truck in 

the front. He has further stated that the truck was at a very slow speed and therefore 

there was no damage to either of the trucks. He further stated that he received injuries 

on his left hand and severe injuries on his left leg. After taking instant aid in Sukhada 

Hospital, Tezpur he was taken to Popular Nursing Home, Patna where his left leg had 

to be amputated rendering him permanently disabled. He further deposed that he 

borrowed money for his treatment and spent about Rs. 47,513/- on his treatment. In 

support of his claim, the claimant has exhibited the physical disability certificate as 

Ext-1, Medical documents and vouchers as Ext-2 to 47. The claimant has 

categorically stated that since he is illiterate, Sri Devender Rai, CW3, had maintained 

the accounts of his treatment. In his cross examination he has stated that after the 

accident he had become unconscious, that he had not filed any FIR. The claimant 

admitted that he had not taken any treatment since the year 2003-04. 

  CW 2 Sri Chandreswar Rai deposed that he is the elder brother of claimant. 

On the said date, he was driving the Truck no. AS-12-8880 and proceeding towards 

Bindukuri from Misamari via Thelamara when because of failure of brakes of the 

truck, he lost control and hit another truck in the front. He further deposed that in the 

accident the claimant suffered grevious injuries resulting in amputation of his left leg 

in Patna. 

    CW 3, Sri Devender Rai deposed that he is a friend and well wisher of the 

family of the injured and a Labour Sardar at the Tezpur railway station. He deposed 

that he came to know about the accident from the family of the injured claimant and 

he also helped them financially for the treatment of the claimant. He deposed that 

pursuant to the injuries suffered by the claimant in the accident, the claimant‟s left leg 

had to be amputated rendering him unfit to earn his livelihood and making him a 
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dependent. CW 3 has exhibited the Disability Certificate of the claimant as Ex- 1, 

Medical Vouchers and documents as Ext 2 to 48. 

  CW 4 Sri Bhikhan Rai deposed that at present he is a driver by profession 

and earlier at the time of accident in question on 11-12-1997, he has working as 

handyman of Truck No. AS-25-6394. He further deposed that on the said date the 

Truck No. AS-12-8889 was coming behind their truck. When the driver of his own 

truck took a turn towards Tezpur near Helamara and was about to reach Kaoimari on 

the NH 52, suddenly a calf appeared before their truck but the driver of his truck 

somehow saved the calf. In the meantime, the truck No. AS-12-8889 hit their truck 

from the back. However neither of the truck had been damaged but the claimant of 

the instant case, sustained serious injuries in the said accident. All the claimant 

witnesses were duly cross examined by the Ld Counsel for the Insurance Co but 

nothing adverse could be elicited from them. 

In order to ascertain whether the claimant is at all, entitled to compensation 

for the alleged injuries sustained by him in the alleged accident, following vital 

aspects are required to be dealt with, that is,  (i) whether the instant petition can be 

entertained in absence of any GDE or FIR in respect of the said accident, (ii) whether 

the instant petition is maintainable, the same having been filed after ten years of the 

alleged accident and (iii) whether there is any document on record to indicate that the 

alleged injuries were sustained in a road accident. 

  Learned Counsel for the petitioner, Sri J. Sundi submits that after being 

critically injured in the accident on 11.12.1997, the claimant was immediately taken 

to Sukhada Hospital and Diagnostic Centre , Mazgaon, Tezpur which was the nearest 

medical centre. There the claimant was attended to but looking at the greviousness of 

the injuries sustained, the claimant was discharged from Sukhada Nursing Home on 

request on 12.12.1997 and rushed to Patna and admitted at Popular Nursing Home on 

15.12.1997 where he took treatment under Dr. John Mukhopadhaya resulting in 

amputation of his left leg on 18.12.1997. Ld Counsel for the claimant has submitted 

that the claimant‟s treatment continued till 2003-04 and since he continued to be 

dependent on others and there being none to carry out the formalities of lodging FIR, 

no GDE was made or FIR lodged. However after a considerable lapse of time when 

efforts were so made, the police declined to take note of the same. Ld Counsel has 

fairly submitted that no doubt GDE and FIR concretely establishes the factum of an 

accident but it cannot be said that the claim petition is not maintainable in absence of 

either of them. In support of his contention Ld Counsel has relied on the judgment of 

the Hon‟ble Gauhati High Court reported in 2004 (Suppl) GLT 177 : Zakir Hussain 

vs Keshab Bora and Others. In the said case, the Hon‟ble High Court on the basis 
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of the Police Certificate which was exhibited as Exbt 9, had held that the Tribunal 

ought not to have dismissed the claim petition  by holding that no basic documents 

like injury certificate, copy of the GDE was produced to establish that Zakir Hussain 

had sustained injuries in  a vehicular accident. Appreciating the evidences of the 

witnesses, the Hon‟ble Court while answering the question whether the vehicle in 

question in the said case was driven in a rash and negligent manner, held that the 

principle of res ipsa liquitor is squarely applicable in the said case. It is pertinent to 

mention herein that Zakir Hussain, as claimant had filed a claim petition for the 

injuries suffered by him as passenger of a Bus when the said Bus met with an 

accident due to mechanical defect. 

In my considered view the case of Zakir Hussain (Supra) is clearly 

distinguishable in as much as, in the said case there was a certificate from the police 

certifying that the accident had occurred and the claimant had suffered injuries in the 

said accident.  It is in that context that the Hon‟ble High Court observed that the 

claim of the claimant cannot be turned down on the count that the police have not 

made any investigation as required under law.  

In so far as maintainability of claim petition without a GDE or FIR is 

concerned, the Hon‟ble Delhi High Court in Oriental Insurance Co vs Sanjay 

Rathi and others reported in 2013 AAC 723 (DEL) on the basis of the deposition 

of the witnesses in the said case, concluded that “the non-registration of the FIR does 

not cast any doubt over testimonies of the witnesses.” In the said case the witnesses 

had deposed in support of the factum of accident and had admitted in cross 

examination that no FIR was lodged. In the instant case too, all the claimant 

witnesses have deposed that the accident occurred on 11.12.1997. The witnesses have 

further stated that because the claimant was immediately taken to Patna, FIR was not 

lodged and subsequently when they did try to lodge one, the same was not entertained 

because of elapse of time. No doubt that the claimants could have taken alternative 

steps available in law for registering a case as submitted by the Ld Counsel for the 

Insurance, Sri S. Singh, but the mere fact that no such  steps were taken cannot in 

itself cast a doubt on the veracity of the statements made by the witnesses. Thus in 

my considered view, the mere fact that the claimant had not reported the matter to the 

police and no GDE or FIR was recorded,  cannot be considered to be fatal for the 

claimant, more so in the light of the claimant witnesses who have consistently and in 

no uncertain terms described the accident. 

The next objection raised by the Ld Counsel for the Insurance Company 

relates to the claim petition having been filed after a lapse of ten years. In this context 

the Hon‟ble Gauhati High Court in Director General of Police and Anr –Vs- Hauji 
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Yimchunger and Anr reported in 2004 (Suppl.) GLT 646 referring to various 

judgments of the Hon‟ble Supreme Court, including Dhannalal -vs- D.P. 

Vijayvargiya and Ors. reported in MANU/SC/0541/1996 upheld the decision of the 

M.A.C.T, Dimapur in condoning the delay of 16 years in filing the claim petition. In 

the said judgment it had been observed that by Amendment Act of 1994 which came 

into force from 14.11.99 period of limitation given in Sub-section 3 of Section 166 of 

the M.V Act,1988 had been deleted, the object being to enable people to claim 

compensation at any time. The Hon‟ble High Court observed that since the claimants 

had shown sufficient cause for their inability to file claim petitions immediately after 

accident, the claim petition filed after lapse of 16 years was held to be maintainable, 

as period of limitation was no more in existence after deletion of Sub-section 3 of 

Section 166 of M.V.Act, 1988. 

Coming to the case at hand, it is seen that the claimant has stated that as his 

leg was amputated in Patna and he was under treatment he could not file the petition 

earlier. It has also come on record that the claimant is illiterate and belongs to a low 

income group and that he had taken assistance from his friends for his treatment. 

Submission of the Ld Counsel for the Insurance Co to the effect that the claimant 

having admitted in his cross examination that he did not take any treatment after the 

year 2003-2004, not having approached the Tribunal immediately thereafter, the 

instant petition is not liable to be entertained, becomes irrelevant in view of the fact 

that after amendment of the M.V Act in 1994, no period of limitation as such exists 

for preferring claims. In view of the same, it is held that the mere fact that the instant 

claim petition has been filed after ten years of the accident, cannot be a ground for its 

rejection in as much as, the claimant being a rustic, illiterate villager may not have 

had the means to approach this Tribunal earlier. 

That the claimant suffered grievious injuries in a road traffic accident is 

recorded in the Discharge Note Sl No.891 dated 12.12.1997 of Sukhada Hospital and 

Diagnostic Centre, Nikamul, Mazgaon, Tezpur. In the Discharge certificate it has 

been recorded that the claimant was admitted in the Hospital on 11.12.1997, 

diagnosed with “Multiple fracture left lower limb by R.T.A” and discharged on 

12.12.1997 after giving first aid. In the said certificate, it was further noted that as the 

“party refused to undergo operation at S.H due to some family problems hence 

patient is discharged from hospital on request”. The next document on record is the 

Discharge Slip dated 2.2.1998 issued by Dr. John Mukhopadhya, Patna in respect of 

the claimant (Ref: MR/B/4124) where it has been recorded as such :- „(a) D/I = 

11.12.97 (b) D/A = 15.12.97 (c) D/D = 2.2.98‟. The issuing Doctor has recorded the 

history of the case and treatment given in the following manner: 
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“ A case of loss of movement Circulation and sensation of (lt) lower limb 

following multiple fracture. 

(a) Compound fracture (Lt) Tibia 

(b) Compound fracture (Lt) Patella 

(c) Closed fracture (Lt) Femur 

(d) Central fracture dislocation (Lt) hip 

Has been advised amputation initially but was not willing for 

amputation. 

18.12.97:- ↓ S/A wound debridement (Lt) leg done 

30.12.97:- ↓ G/A above knee amputation (Lt) thigh done 

10.1.98:- ↓ IV Ketarine Secondary closure of stump done 

23.1.98:- S/R done. Wound is dry 

  Patient walks with crutches 

29.1.98:- ESR-55, Hzt -65% 

2.2.98:- Adv (1) Daily bandaging of stump as advised (2) Mobilize with 

crutch (3) Livozen/Becosule one contd…3 months (4) See in 3 months.” 

 

Thus from the Discharge Note Sl No.891 dated 12.12.1997 of Sukhada 

Hospital and Diagnostic Centre, Nikamul, Mazgaon, Tezpur and the continuity of the 

subsequent medical documents,  it is apparent that the claimant was injured in a 

RTA/road traffic accident on 11.12.1997.  

 Ld Counsel for the Insurance Company during the course of argument 

strenuously submitted that the driver having been deleted as party respondent and the 

claimant having given a clean chit to the driver as far as negligence is concerned by 

stating that the accident occurred due to failure of brakes, the instant application u/s 

166 of the M.V Act, 1988 is not maintainable.   

 

 In support of his submissions Ld Counsel for the Insurance Co has relied upon 

the judgments in Oriental Insurance Co Ltd –vs- Mina Variyal and others (2007 ACJ 

1284) and U.I.I.Co Ltd –vs- S.K.S.Baruah and others [2007 (4) GLT 73].  Relying on 

the proposition culled from the said judgments to the effect that : the victim of an 

accident or his dependants have an option either to proceed under Section 166 of the Act or 

under Section 163A of the Act. Once they approach the Tribunal under Section 166 of the 

Act, they have necessarily to take upon themselves the burden of establishing the negligence 

of the driver or owner of the vehicle concerned. But if they proceed under Section 163A of the 

Act, the compensation will be awarded in terms of the Schedule without calling upon the 

victim or his dependants to establish any negligence or default on the part of the owner of the 

vehicle or the driver of the vehicle, Ld Counsel for the Insurance Co submits that the instant 
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petition having been filed u/s 166 of the M.V Act without attributing any negligence on the 

part of the driver, is not maintainable.  

 

This Tribunal is of the considered opinion that having come to the 

conclusion that the Truck No. AS-12-8889 met with an accident on 11.12.1997 

resulting in grevious injuries to the claimant who was a handyman of the said Truck, 

it would be highly technical to disallow the instant petition on the said ground. 

Claims in respect of accident arising out of mechanical defect can be dealt with u/s 

163 A of the M.V.Act where admittedly the annual income of the claimant is below 

Rs.40,000/-. Since no fault has been attributed to the driver and the accident was the 

result of failure of brakes it cannot be said that the claimant being an employee of the 

said Truck and the accident having occurred while the truck was in use and during the 

course of his employment, is not entitled to compensation.  

 

It is well settled that employees of commercial vehicle are covered under the 

Insurance Policy and the extent of the liability depends on the nature of the Policy. In 

the instant case, the claimant has placed on record the Insurance Policy No. 

130700/102/31/21/20/01920/96 valid from 28.1.97 to 27.1.98 for Truck No. AS-12-

8889 issued by United India Insurance Co Ltd (OP NO.3) in favour of the O.P No.1. 

Also placed on record is the Motor Premium Receipt Voucher issued by United India 

Insurance Co Ltd. in respect of the policy so issued. Photocopies of the said 

documents have been placed on record along with other exhibits. There is nothing on 

record to show that the Policy was not so issued or that the documents cannot be 

relied upon. In view of the same, the claimant being an employee of the truck in 

question is held entitled to be awarded compensation for the injuries suffered by him 

in the road accident.  

 

Though the claimant has chosen the remedy under the M.V Act,1988 instead 

of the Workmen‟s Compensation Act, nevertheless, the Insurer cannot be held liable 

for more than what it contracted for under the Insurance Policy No. 

130700/102/31/21/20/01920/96 in respect of employees of the Truck. Thus 

compensation payable in the instant case, has to be limited to that under the 

Workmen‟s Compensation Act. 

 

Section 4 (1) (c) (i) of the Workmen‟s Compensation Act provides that 

where permanent partial disablement results from the injury and the injury is one as is 

specified in Part II of Schedule I, the amount of compensation shall be :-  such 

percentage of the compensation which would have been payable in the case of 
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permanent total disablement as is specified therein as being the percentage of the loss 

of earning capacity caused by that injury. 

 

Part II of Schedule I of the Workmen‟s Compensation Act provides the list 

of injuries deemed to result in permanent partial disablement. Since the medical 

documents show that the claimant was operated for “above knee amputation (Lt) 

thigh” , the case of the claimant will fall under Sl No. 19: „Amputation below middle 

thigh to [8.89 Cms.] below knee‟. Percentage of loss of earning capacity has been 

shown as 60% in respect of the same.  

The medical documents show that the claimant was 23 years of age at the 

relevant time. It has been stated that the claimant was paid Rs.2000/- as monthly 

wages. Thus the relevant multiplier factor as per Schedule IV of the Workmen‟s 

Compensation Act is 219.95.  

Learned Counsel for the claimant relying on the decision of the Hon‟ble 

Supreme Court in Mohan Soni vs Ramavtar Tomar reported in AIR 2012 SC 782 

where the Hon‟ble Supreme Court referring to its earlier pronouncements, like 

K.Janardhan vs United India Insurance Co. Ltd reported in 2008 (8) SCC 518 where 

amputation of one leg of a driver of a Tanker was considered and the Hon‟ble 

Supreme Court, upheld the judgment of the Tribunal which had fixed the loss of 

earning capacity as 100%, irrespective of the schedule of the W.C Act fixing the loss 

of earning capacity as 60, reiterated the principles which the Tribunal ought to follow 

while assessing loss of earning in cases of permanent disability. Mohan Soni 

(Supra)‟s case was that of a cart man‟s leg being amputated. Referring to the cross 

examination conducted in the said case to bring home the point that inspite of the 

amputation of leg, the cart vendor could earn his living by changing his avocation to 

one like that of a vegetable vendor, the Hon‟ble Supreme Court observed as such 

“……the computation of compensation payable to a victim of motor accident who 

suffered some serious permanent disability resulting from the loss of a limb etc 

should not take into account such indeterminate factors…..”   

In the instant case too, it is apparent that the claimant whose one leg has 

been amputated has suffered 100% loss of earning capacity, in as much as his 

avocation as a handyman is concerned, and as such, this Tribunal assesses the loss of 

earning capacity of the claimant as 100% and proceeds to compute the compensation 

amount hereinunder: 

100% of the monthly wages (x) relevant factor is :- 

100% of Rs.2000/- (x) 219.95 = Rs.4,39,900/- 
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To the said amount is added the actual expences as shown in the  cash 

memos exhibited by the CW 3 which in total amounts to Rs. 47,513/-  

Thus, having considered the nature of injury sustained by the injured, 

expenditure incurred thereof and the facts and circumstances of the case, just and 

reasonable compensation to which the claimant would be entitled in the instant case 

is assessed as  

Rs.4,39,900/- + Rs. 47,513/- = Rs.4,87,413/-. 

(Rounded off to Rs. 4,87,400/-) 

Evidently the vehicle was insured by United India Insurance Co Ltd vide 

Policy No. 130700/102/31/21/20/01920/96  at the time of accident, hence the O.P. 

No.3 United India Insurance Co Ltd is liable to indemnify the owner of the vehicle 

and satisfy the award.  

 

 

A W A R D 

 

Rs. 4,87,400/- (Four Lakh eighty seven thousand four hundred only) is 

awarded with interest @ 6% p.a. from the date of filing the claim petition, i.e. 

7.2.2007, till payment. The opposite party No. 3, the United India Insurance Co Ltd, 

is directed to pay the award to the claimant, within one month from the date of order. 

 Judgment is pronounced in open court, written on separate sheets and 

enclosed with the case record. 

Given under my hand & seal of this Court on this 23
rd

 December, 2013. 

 

 

 

 

 

      Member 

             Motor Accident Claims Tribunal 

Sonitpur, Tezpur 

 

 


